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() | 16.12.2022 passed by The Assistant Commissioner, CGST Division-I,
Ahmedabad North

srfterpar Mehulkumar Manubhai Trivedi
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TS AE T ANA-MT F SHANT SIHT FAT § AT 98 59 S & i FefRefa | aare v qem
et ot STIeT SroraT Gl ST TEd < 9ahdT &, StarT fof T siaer % fawg g ashar 2

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. '

ST GLHIX T T MAE:-

Revision application to Government of India:

(1) i SIS Lok FAIH, 1994 & &RT Iqq H= JaTC T AT 5 918 § TAI<h L1 0
Y- o T ILge b Aavid QIO siaad el g, Wik a3, fa=r =, e e,
<t} #iSrer, Straw §v waw, 99 90, 7% f{eeil: 110001 @ it ST =Ry -

_ A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®)  afs arer & g & Fre § 99 VE griRe 'm O B aeenmR an o=y ser § g fedt
ISR & TEY WIS § {Tel o ST g AT &, AT Rl STveme ar woeR # =g ag foeft sy &
7 TRl HUSTIR g1 AT il 91T & I 8% &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) WA o aTeR e g AT weer ¥ Faffad Arer w) ar e F Rt § Suier o oy 9 1)
STTET Q[ 0 XE F ATHA § ST ARG & JTg< el g a7 yer ¥ Raifda &)
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) T ok T AT T f9AT ST 3 areR (R At e &) Fata @GR A g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) SR SeTe i ST 5 F AT 6 forg S SET T AT Y T § ST U 3w S TW
ST TE TR 3 T s, orfier % gRT WRE 37w w€ AT A16 ¥ R e (7§ 2) 1998
g 109 g1 g g T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T SaareT g (rfter) fMammEstt, 2001 F Faw 9 % siovia RfREE sy =T g8 d ar
gfeat &, I swer ¥ wiY s IR Remtw & A7 @ F shaga-aey Ta odfie see Q-
sfadt & w1y ST amded BT ST =1fRW S 9T AT 3 @7 ge o & siavia arr 35-3 #
et 6 3 I % 99 ¥ 91 E=-6 AT 6 i S gt A1|yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) IS e & Wy gt Uoi T TS A1 T 7 SHY 4 gral 9 200 /- e I r
ST 3% ST SAIChy Ueh A1€ o SATRT gl ar 1000/ - BT RraT &l |1
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T G, BT STUTET ooh T AaT T JH (1T TS & I srefier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T STUTa ok St =aH, 1944 6 gy 35-1/35-7 & siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swed IREaE § 4T A & emEr S orfiw, srfiar F amer § Hi9T gow, dw
SCUTE e T qaTse srdien =aranteeer (Reee) $t afzm &efia fifser, sgaamme & 20d T,
FEATEAT WA, AT, FNERANR, AgHIEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. '



(8)  afe oo omer § ¢ HET ST BT THTAL GIAT § AT TS G SNaQT o1 B o T Sud<n
&7 T ST SR 39 9= F g gu o T forer ot w1 @ a=w F g aenRafy enfidly
ATATTAHTOT T Teh ST AT hrald TR bl Teh e TohaT ST |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e AERE 1970 AT HOIET @ gt -1 F siavia uiia fhg srger s
e AT gearasr FATreafa Fvias widsrt & s § & wos & ua 1w € 6.50 39 1 =
qreeh feee @ e F1RY |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X GeITSrq wrwedl y (FEeT A arer MEnt At oK ot eare swefda v strat & S iy
e, Frald IS o Td HATRT STHIe 1 ~ATATieener (Fratfafy) R, 1982 ¥ Rika gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T YT, I STUTE YoF T HaATE< ey =raresor (fReee) T gf srdiey % wrer
¥ Fdeq| T (Demand) Qo &€ (Penalty) FT 10% & ST AT AATS gl GIeTiten, STTAHAH q& SrT
10 &UE ¥IC §l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

TR ITTE [ AT ATHT % T, ATHT T daioq ! 717 (Duty Demanded)
(1) €S (Section) 11D % wga e wilr;
(2) T wrere &iete iee i iR,
(8) Ve Wize MWl & 9 6 & aga <7 I

g Y& ST Sfa ardier § g qd ST A g H¢ erfier arirer e o forg o o o R
T gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

@) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& ameer % Wiy erdyer yferenzor & Twer STt S[oe SToyeT o AT |ve fAanfea gy av ai frg og
§[o % 10% FRIAT 9X X STg! Faet avs fAATRa g1 9 398 3 10% ST U= Y ST Femeit gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty, ,ogdugxa{ld penalty are in dispute,
or penalty, where penalty alone is in dispute.” Had™ o a5
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F.No. GAPPL/COM/STP/4396/2023

ORDER IN APPEAL

M/s. Mehulbhai Manubhai Trivedi, C/o Parth Mehta & Associates, 1217, Shivalik
Shilp-2, Opposite ITC, Narmada, Near Keshavbaug Party Plot, Vastrapur, Ahmedabad-
380015 (hereinafter referred to as 'the appellant’) have filed the present appeal against
the Order-in-Original No.296/AC/Demand/2022-23 (referred in short as 'impugned
order’) passed by the Assistant Commissioner, Central GST, Division-I, Ahmedabad
North (hereinafter referred to as 'the adjudicating authority).

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
appellant had earned substantial income by providing taxable services. They declared
Sales / Gross Receipts of Rs.40,14,250/- in their ITR, on which no service tax was paid.
Letters were, therefore, issued to the appellant to explain the reasons for non-payment
of tax and to provide certified documentary evidences for the F.Y. 2015-16. The
appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The service tax liability Rs.5,82,066/- was,
therefore quantified &onsidering the income of Rs.40,14,250/- as taxable income.

Table-A
E.Y. Sale of " [ Service tax | Service tax
service as per rate payable
ITR
2015-16 40,14,250/- 15% 5,82,066/-

2.1 A Show Cause Notice (SCN) No. AR-II/Mehulkumar Manubhai Trivedi/Un-
Reg/2015-16 dated 09.06.2021 was issued to the appellant proposing recovery of
service tax amount of Rs.5,82,066/- not paid on the value of income received during the
F.Y. 2015-16, along with interest under Section 73(1) and Section 75 of the Finance Act,

1994, respectively. Imposition of penalty under Section 77(1), Section 77(2) and Section
78 of the Finance Act, 1994 was proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.5,82,066/- was confirmed alongwith interest. Penalty of Rs. 10,000/~ each

was imposed under Section 77(1) & Section 77(2). Penalty of Rs.5,82,066/- was also
imposed under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant is a Proprietor of Matangi Motors, residing at 63, Sarthi Bunglows,
Kathwada Road, Naroda, Ahmedabad. The appellant is engaged in Purchase and
Sales of Pre-Owned/Second Hand Cars under the name of Matangi Motors and
in no way engaged in providing any Services.

> The OIO dated 05.08.2022 was issued to the appellantfor F.Y. 2015-16 and
subsequently another OIO dated 16.12.2022 was issq\e«dﬁéﬁtﬁéﬁa pellant for the
i N
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F.No. GAPPL/COM/STP/4396/2023

same assessment year and for same PAN number. The Assistant Commissioner
has conducted separate proceedings for the same year and same appellant. Copy
of both the assessment orders are submitted for your reference. Such action of
Assistant Commissioner is arbitrary as after through verification of substantiated
documents, OIO dated 05-08-2022 was passed in favour of the appellant.
However, for the very same financial year, Ld. Assistant Commissioner has passed
an order raising substantial demand simply by relying upon Sale of Goods
turnover reported by appellant in their Income Tax Return.

Initial notice dated 23-11-2020 was the first LETTER issued to the appellant to
furnish the documents. Therefore, conclusively, such a LETTER cannot be termed
as SCN. The impugned demand is raised for the FY 2015-16. It is relevant to note
here that although for the sake of arguments it is to be believed that extended
period of limitation of five years could be invoked, time limit for issuance of SCN
expired on 25-04-2021. After letter dated 23-11-2020, next notice or hearing
opportunity was provided only on 21-11-2022 i.e. admittedly after expiry of
limitation period. Nowhere in the impugned OIO, would find mention of issuance
of SCN before such date.

The extended period of limitation is not invokable in the present case as there
was no suppression of facts with intent to evade payment of service tax.
Therefore, the demand for the period 2016-17 is barred by limitation.

When the tax demand is not sustainable, there can be no question of payment of
any penalty or interest by the Appellants under Section 75/78 of the Finance Act,
1994, As the provisions of section 78 of the Act mentions that penalty. is levied
only in case Person is found liable to pay service tax as determined under section
73(2).

When the appellant is not liable to pay service tax or required to obtain service
tax registration, the appellant shall not be liable for penalty u/s 77(1)(a) of the
Act.

The appellant was not issued any Show Cause Notice for levy of penalty u/s

77(1)(c) of the Act. Hence, penalty is not leviable on this ground alone as Ld.
Assistant Commissioner has violated principles of natural justice and levied

penalty without affording opportunity to the appellant.

On going through the appeal memorandum, it is noticed that the impugned

order was issued on 16.12.2022 and same was claimed to be received by the appellant
on 17.02.2023. However, the present appeal, in terms of Section 85 of the Finance Act,
1994, was filed on 15.05.2023 after a delay of 27 days. The appellant in the
Miscellaneous Application have stated that since two OIOs were issued for same
assessment year, they were under the bonafide belief that the subsequent demand is
unenforceable as it was raised on the basis of arbitrary order. However, as the demand
was not nullified and due to lack of reasonable resolutions by learned A.C.,, the appellant
had no option but to avail the option of appeal. They therej@;;nﬁ:’-}'_é‘”'c-‘{fe%fl\z\cl\to condone
the delay considering the cause as sufficient. s \




F.No. GAPPL/COM/STP/4396/2023

4.1 Interms of Section 85 of the Finance Act, 1994, an appeal should be filed within a
period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of
the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow the
filing of an appeal within a further period of one month thereafter if, he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months.

4.2 It is observed that the appeal in the present case was filed on 15.05.2023, after a
delay of 27 days. Considering, the legal provisions under Section 85(3A) of the Finance
Act, 1994 and the cause mentioned in the miscellaneous application as satisfactory, I
condone the delay of 27 days as the same being within the condonable period
prescribed in Section 85(3A).

5. Personal hearing in the appeal matter was held on 17.01.2024. Shri Parth Mehtsa,
Chartered Accountant appeared on behalf of the appellant for personal hearing. He
reiterated the grounds of appeal and stated that in the matter an adjudicated for the
F.Y. 2014-15 was done wherein the demand was dropped. In that-OIO also the period
2015-16, 2016-17 (upto June) was considered. However, in the present OIO, the
demand for the F.Y. 2015-16 was again confirmed. Mis-communication arose as nobody
appeared for personal hearing and no written submission could be made. The notice
was not received as the address in ITR is different than the actual place of business.
Even in earlier case they were contacted through justdial. The client sells and purchases
second hand cars and being goods are not liable for Service tax. Further, commission
from RTO consultancy is below threshold limit. He also requested for two days time to
submit the ITR for current and previous year.

6. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of Rs.5,82,066/- against the appellant
along with interest and penalty, in the facts and circumstance of the case is legal and
proper or otherwise. The demand pertains to the period F.Y 2015-16.

6.1  First and foremost contention of the appellant is that they have been issued two
demand notices for same assessment year. The demand raised in the first notice was

adjudicated vide OIO dated 05.8.2022 wherein the demand was dropped. However, the
second demand for same period was confirmed vide impugned order, which is arbitrary
in nature.

6.2 I have gone through the OIO No.102/AC/Demand/2022-23 dated 05.08.2022,
which covers the demand for the period 2014-15 involving service tax amount of
Rs.3,77,546/- on the taxable value of Rs.30,54,577/- and the said demand was dropped
on the findings that the appellant during the F.Y. 2014-15 have earned income of
Rs.30,54,577/- from sale of pre-owned cars which is not taxable and earned commission
income Rs.4,64,884/- which is below the threshold limit. I find that the subsequent
demand adjudicated vide the impugned order is for the period 2015-16, thus the claim
made by the appellant that the demand in both the orders werefersanteagsessment is
not correct, hence not acceptable.
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F.No. GAPPL/COM/STP/4396/2023

6.3 I find that the demand of Rs.5,82,066/- in the impugned order pertains to the
income of Rs.40,14,250/- earned by the appellant during the F.Y. 2015-16. The demand
was confirmed ex-parte against the appellant. In respect of the said demand the
appellant have submitted the ITR filed F.Y. 2015-16 and the P&L account to substantiate
their claim that the disputed income pertains to sale of pre-owned vehicles. It is
observed that in the P&L Account the appellant have shown income of Rs.40,14,250/-
under head sale of pre-owned vehicles. I find that sale of goods (i.e. vehicles in the
instant case) is not covered within the scope of the definition of term ‘service’ defined
under clause (44) of Section 65B of the F.A, 1994.  Relevant text is reproduced below;

(44) “service” means any activity carried out by a person for another for consideration,
and includes a declared service, but shall not include—

(a) an activity which constitutes merely,—

(i) a transfer of title in goods or immovable property, by way of sale, gifl or in
any other manner; or

(ii)  such transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning of clause (29A4) of Article 366 of the Constitution, or

(iii)  a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in relation
to his employment;

(c) fees taken in any Court or tribunal established under any law for the time being in
Jorce.

6.4 Interms of above definition, transfer or supply of goods which is deemed to be a
sale shall not be considered as a service. Even the negative list prescribed in Section
66D includes trading of goods. Trading of goods is not a taxable service being a sale
and not a service. Hence, I find that the appellant is not liable to discharge any tax
liability on the income earned from sale of vehicles as such activity is excluded from the
definition of service and included in the negative list.

T In light of above discussion and findings, I set-aside the impugned order
confirming the service tax demand of Rs.5,82,066/- alongwith interest and penalties.

8.  STdieThdl GIRT &S shl 15 eTdler T (TR ST T & f3haT STram &)
The appeal filed by the appellant stands disposed off in above terms.

PARS
(T SI)
AT (Tte)
_Date 3 \0.1.2024
Attested LETPIBCN
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Superintendent (Appeals)
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CGST, Ahmedabad

By RPAD/SPEED POST

To, : .

M/s. Mehulbhai Manubhai Trived;, - Appellant
C/o Parth Mehta & Associates,

1217, Shivalik Shilp-2, Opposite ITC, Narmadea,

Near Keshavbaug Party Plot, Vastrapur,

Ahmedabad-380015

The Assistant Commissioner - Respondent
CGST, Division-],
Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA

4 Guard File.




